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1: The overall goal of the interim surplus criteria is not to return California to it 4.4 maf apportionment.  As discussed in Section 2.2.3 of the EIS, providing flows to the Gulf of California would not meet the purpose and need for ISC.  The status of habitat along the Colorado River in Mexico is discussed in an analysis of impacts of the interim criteria.  Reclamation has concluded that the alternatives would not result in a significant additional harm to downstream habitat and is working with Mexico to collaboratively solve problems in Mexico.                                            2:  A discussed in Section 2.2.3, Reclamation considered the Pacific Institute proposal but eliminated it from detailed analysis.  It mirrors the Six States Alternative which was analyzed in depth.  The portion of the Pacific Institute proposal calling for delivery of water to the Gulf of California is not within the purpose and need for the action and thus not analyzed.  A Supplemental DEIS is not  required because it did consider a portion of a reasonable alternative as noted above.  See Response 13-4. The Seven States draft proposal and Reclamation's Basin States Alternative analyzed in the EIS are within the range of the other alternatives analyzed and their impacts are very similar to the Six States and California Alternatives.  The California 4.4 Plan is not an issue in this EIS and a working draft of California's Colorado River Water Use Plan published in May 2000 has been available for public review through the Colorado River Board of California.  Endangered species, transboundary, and cumulative impact analyses have been updated as a normal course proceeding from a draft to a final EIS and no supplement is required.
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3:  See above response.  Note that the EIS presents information with regard to Colorado River flows to Mexico under baseline conditions and the alternatives.  Note also that additional information has been added to the discussion of these flows in Section 2.16.5 of the FEIS.  The allocation of surplus water is not discretionary.  The decree issued March 9, 1964 by the United States Supreme Court in Arizona v. California apportioned surplus water for use as follows:  50% for use in California, 46% for use in Arizona and 4% for use in Nevada.  However, the Secretary must annually adopt an Annual Operating Plan (AOP) for operation of the Colorado River reservoirs.  The AOP establishes the plan of operations for Colorado River reservoirs during the coming year and establishes whether the coming year will be a surplus, normal or shortage year.  The Secretary's discretion lies in his determination as to whether sufficient water is available for release to satisfy consumptive use in Arizona, California and Nevada in excess of 7.5 maf.  In making this determination, the Secretary considers existing water storage conditions in the Colorado River basin and projected inflows and beneficial consumptive use requirements of Colorado River mainstream use.  The respondent commented that releases for navigation and regulation, like flood control releases, are not subject to the injunction for consumptive use amounts set forth in Article II of the Decree.  However, in the case cited by the respondent, Laughlin River Tours, Inc. et al. v. Bureau of Reclamation, et al., the United States District Court stated the following:  "each of the priorities is interdependent on the other, and the Secretary has broad discretion in meeting the needs of [lower] priorities. . . . "  The court found that Section 6 of the Boulder Canyon Project Act does not require the Secretary to maximize first priority purposes before establishing criteria to meet lower priorities.  The Secretary must operate the Colorado River System in a manner that complies with the water release requirements set forth in Article II of the Decree, but each priority cannot be looked at individually at the expense of ignoring the others.4:  As discussed above, Reclamation agrees that the Secretary not only has broad discretion in making surplus water available for beneficial use in the Lower Division states while meeting treaty obligations to Mexico, but is responsible for doing so.  Reclamation's requirement to release water only for reasonable beneficial use pertains only to use within the Lower Division states; we are not responsible for accounting for use of water delivered to Mexico.  Reclamation has not avoided ESA consultation by narrowly defining its discretion; in fact it was the process of consulting on on-going operations that finally resulted in a clear definition of the Secretary's discretionary authority.  Reclamation believes the scope of this NEPA analysis and concurrent ESA consultation for proposed interim surplus criteria is consistent with the Secretary's discretion and responsibilities as water master of the lower Colorado River.5:  The Secretary's statements, in his December 1999 address, were not intended to be contrary to federal law or treaty.  The Defenders of Wildlife definition of surplus is not contained in the Decree.  The Secretary recognized, in his statement, the need for greater cooperation with Mexico and for consultation on delta issues in the Joint Declaration.     Other mechanisms that the Department of the Interior, and particularly the Bureau of Reclamation, have been working on include the Joint Declaration and the follow-up conference held October 11, 2000, in Washington, D.C.  Reclamation is also actively participating in the Fourth Technical Work Group (Delta Task Force), which is a bi-national group working to conduct a joint baseline study of the water and natural resource conditions in the Cienega de Santa Clara and the adjoining lowermost part of the delta of the Colorado River utilizing the resources of these agencies in monitoring, field work, photography and data exchange.
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6:  An EIS need not consider an infinite range of alternatives, only reasonable and feasible ones and those reasonably related to the purposes of the project that afford a reasoned choice by the decision maker.  The rule of reason shall be utilized in development of a range of alternatives.  NEPA does not require a separate analysis of alternatives which are not significantly distinguishable from alternatives actually considered, or which have substantially similar consequences.  For these reasons, Reclamation considered the Pacific Institute proposal but eliminated it from further analysis because part of it did not meet the purpose and need of the proposed action and the remainder of the alternative mirrored the Six State's Alternative which was analyzed in depth for the DEIS.  Please also refer to the response to Comment 11-2.7:  The determination of guidelines or criteria for the surplus defined in the Treaty is beyond the purpose of and need for interim surplus criteria. Water delivery to Mexico is regulated by the Treaty and various treaty modifications based on consultation between the United States and Mexico.  The 1984 and 1998 deliveries were uncontrollable flood flows.  8:  Because the domestic elements of the Pacific Institute's proposed interim surplus criteria are similar to, and within the range of, those contained in the alternatives already being analyzed, and because the delivery of additional water to Mexico is beyond the purpose and need for interim surplus criteria, the Pacific Institute's proposal is not analyzed in this FEIS. 9:  The stated purpose is to provide greater predictability of when surplus water is and is not available to assist in the Secretary's management of the lower Colorado River for all states and water users.  Reclamation has fashioned a new alternative based on the Seven States proposal and believes this alternative does fit within the purpose and need for this action.
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10:  After a review of the criteria in the Working Draft Seven States Proposal, Reclamation formulated the Basin States  Alternative to match that proposal as closely as possible while maintaining consistency with the Law of the River and current operating policy.  Reclamation considered the informal discussions with the public during the public review period and comments received on the DEIS.11: The California Colorado Water Use Plan is not part of this federal action (see response 57-15).  The quantities of surplus water made available under each surplus alternative are now detailed in Chapter 2.  The specific deliveries to California under the preferred alternative (Basin States) are shown in Figure 3.4-2 and detailed in Attachment H.  A draft of the Plan was made available on Coachella Valley Water District's website (www.cvwd.org) prior to the release of the DEIS.
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12:  Reclamation agrees that the use of surplus water for groundwater recharge when storage in Lake Mead and Lake Powell have been partially depleted increases the risk of subsequent shortages and intensifies the effects on other resources.  This is recognized in the derivation of the permitted amounts of surplus water to be made available to the Lower Division states with the lower Lake Mead water level surplus triggers.  As can be seen in the surplus water quantities cited in Chapter 2, the surplus water available would be lower at lower Lake Mead water levels.  However, such provisions are not included in the Shortage Protection Alternative because that alternative represents an extreme that helps to define the range of options for interim surplus criteria.13:  The purpose of this action, as stated in  Section 1.1.1 of this FEIS, is to adopt interim surplus criteria for delivery of surplus water to Arizona, California and Nevada.  This proposed action is NOT intended to identify conditions when Mexico may schedule this additional 0.2 maf, as stated in Section 1.1.4 of this FEIS.  Delivery of surplus water to Mexico during Lake Mead flood control releases is strictly a modeling assumption as stated in Section 3.3.3.3.14: Operation of the Yuma desalting plant was strictly a modeling assumption.  It should be noted that the U.S. recognizes that it has an obligation to replace, as appropriate, the bypass flows.  The assumptions made herein, for modeling purposes, do not necessarily represent the policy that Reclamation will adopt for replacement of bypass flows.  The assumptions made with respect to modeling the bypass flows are intended only to provide a thorough and comprehensive accounting of Lower Basin water supply.  The U.S. is exploring options for replacement of the bypass flows, including options that would not require operation of the Yuma Desalting Plant.
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15: The FEIS includes an analysis of impacts for the Limotrophe Division (from the NIB to the SIB).  The area of potential effect described in Section 3.2 is associated with areas in the U.S.  The transboundary analysis considers potential effects in Mexico consistent with NEPA and CEQ guidelines.  The area considered in Mexico is described fully in Section 3.16.16:  The seven state Colorado River Basin Salinity Control Forum, in cooperation with Reclamation, USDA, BLM, the US Fish and Wildlife Service and EPA has, since 1972, been overseeing the plan of implementation to maintain the salinity at or below the adopted criteria.  Maintenance of the criteria is the result of rigorous analyses.  The plan is reviewed every three years and approved by EPA.17:  The basis for the 1,478,000 tons of salt control is described in the "1999 Review - Water Quality Standards for Salinity Control Colorado River System" prepared by the Forum.
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18:  Comment noted.  Section 3.16.6.1 has been revised to state that "... reductions have been instituted while meeting the requirements of an international treaty and the diversion and use of such Treaty water is solely of Mexico's discretion."  At least since execution of the Treaty, it is incorrect to state that responsibility for reductions of flows to the Colorado River delta lies with United States interests alone.19:  Section 3.16 has been revised to reflect available information at NIB. Mexico retains control at Morelos Dam as to what is done with the water that arrives there.    However, excess water diverted may not be consumptively used in Mexico, but released back to the Rio Hardy and Colorado River as waste and/or irrigation drainage. No data is available to Reclamation on the amount of these wasteway and drainage return flows, so final disposition of diverted water is not known by Reclamation.20: See above response.  Note that the EIS presents information with regard to Colorado River flows to Mexico under baseline conditions and the alternatives.  Note also that additional information has been added to the discussion of these flows in section 3.3.4.5.4 entitled "River Flows between Imperial Dam and Morelos Dam" of the FEIS.21:  See response to Comment 10-8.
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22: This information is included in Reclamation's analysis.23: This correction has been made. 24: This citation has been corrected.25. This citation has been added. 26: Recent research for the vaquita has been incorporated in the analysis.27: The information has been cited in the analysis for the totoaba.28: The analysis is recognizes effects of past, current and reasonably foreseeable operations on the totoaba as part of the baseline condition.29: This statement has been removed.  Reclamation has received input supporting and opposing analysis of impacts on the totoaba in Mexico.30: The recent completion of a recovery plan for the southwestern willow flycatcher is noted in the analysis, and is limited to activities in the United States.
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31: The analysis includes an update for the Yuma clapper rail.32: This information on the yellow-billed cuckoo is included.33:  As discussed in the EIS, the potential effects on system conditions (including reservoir elevations and river flows) were determined by modeling potential future conditions under baseline conditions and each of the alternatives.  To the extent possible, expected future actions that would affect system conditions were included in system conditions modeling, and the impacts of these actions are therefore accounted for in the resource analyses in Chapter 3 of the EIS.  In addition, implementation of the LCRMSCP is expected to prevent adverse cumulative effects to the biological resources of the lower Colorado River.  The LCRMSCP is being developed to mitigate the adverse effects on resources from current and future water diversions and power production with the cooperation of federal, state, Tribal and other public and private stakeholders.  The LCRMSCP will include the creation and enhancement of habitat and augmentation of native fish species populations from Lake Mead to the SIB.  The LCRMSCP is evaluating the appropriate amount of acreage for restoration.  Currently, acreage estimates range from a low of 3,000 acres to a high of 80,000 acres of riparian woodland, marsh, open water and mesquite habitat.Section 4.2 has been modified and Reclamation beleives that it has appropriately addressed potential cumulative effects of the proposed action.34:  See response to Comment 10-9.35: No significant impacts have been identified that require specific mitigation.  However, Section 3.17 has been added to the FEIS to discuss environmental commitments that Reclamation would undertake upon adoption of interim surplus criteria through the Secretary's Record of Decision.
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36:  The action area extends to the Sea of Cortez.  Reclamation is consulting with the U.S. Fish and Wildlife Service and the National Marine Fisheries Service for the delta area of Mexico and effects of the interim surplus criteria on species that occur in both the U. S. and Mexico or only in Mexico are discussed in Section 3.16, Transboundary Impacts.  37:  Reclamation is informally consulting with NMFS, as described in Section 5.3.5 of the FEIS.  Reclamation's assessment of effects on the vaquita and totoaba in Mexico is also included in Section 3.16.6 of the FEIS.  The August 14 memo is included in Attachment S.38:  As indicated by response to Comment 11-36 above, the analysis of effects to special status species in Section 3.16 has been revised.  Reclamation has concluded that implementation of interim surplus criteria may affect, but is unlikely to adversely, some species and is consulting with the U.S. Fish and Wildlife Service and NMFS, as required by Section 7 of the ESA.
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39:  A comprehensive discussion of this issue is in the end of the next section. Reclamation does not believe that a Supplemental DEIS is required.  We have expanded the area of potential effect and revised analyses of water quality and sensitive species impacts.  A preferred alternative and environmental commitments are identified in the FEIS.  The ROD will discuss the environmentally preferred alternative.
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